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L Crwerview of the Division’s Motdion

The Division™s Motion seeks to avoid g heariog on the commission’s Order Inspituting Proceedings
{*OIP”), by claiming that Respondent, Gregory Bartko ("Bartko™), should be permanently barred from
assoctation with any broker-dealer, mvestment advisor or other enumerated regulated entities. Motion,
Pg. 1, 2 and 17. The Diviston claims this action would be permissible as a matter of law due to the
assertion that because Bartko was convicted on November 18, 2010, there are no genmuine issues of fact
that remain at issue in this proceeding. The Division also asserts that Bartko is attempting to relitigate
issues addressed in his underlving criminal conviction, but as & matter of law is collaterally estopped from
doing so. Motion, Pg. 11-13. Various documents are attached to the Motion, all of which consist of
public filings made in Bartko's criminal case. Most heavily relied upon in the Division’s Motion appears
to be a trial court opinion filed on January 17, 2012 in Bartke’s criminal case denying four motions for
new trial brought by Bartko after his discoverv of 2 series of violations of the principles announced in
Brady v. Marvland, 373 U5, 83 (1963, Giglio v, United States, 405 U8, 130 {1972), and Nuapue v.
Hlinows, 360 US. 264 (1959}, It is fair 1o say that all four new tnal motions in his criminal case are
connected by a common thread - prosecutorial misconduct. Motion, Exlubit “C” Pg. 1.2

The Division consumes a seventeen page brief attaching over 1350 pages of court filings from Bartko's
crimunal case v order to establishy that 3 permanent bar from the securities industry may be granted as a
matter of law. Nowhere in the Division's Motion will there be found any legal authority supporting this
proposition. Instead, the Division’s Motion establishes a principle of law which Bartko does not even
dispute, which is that Bartko is collaterally estopped from relitigating his criminal case in this proceeding.
Whether or not the Division merely pulled a “canned” brief off its enforcement shelf on the topic of
collateral estoppels is unknown, What is clear is that the Division’s Motion makes absolutely no
reference whatsoever to any aspect of Bartko's Answer to the OIP dated February 14, 2012, The Answer
is ignored and the Division then merely rests upon Bartko’s conviction. Bartko believes that the
Division’s approach in its Motion; the simplistic view that Bartko lost his criminal trial so relief
followmng the entry of the OIP is a “slam dunk,” i3 the Division’s attempt at making Bartko's defenses to
the CIP go away.
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Bartko's Answer o the OIP

Bartko defends this proceeding in good faith in order to preserve hus rights and privileges the Division
wishes to take away. I his defense 1o this proceeding was intended to simply cause unnecessary delay.
relitigate issues decided in his criminal case or some other improper purpose, Bartko would probably be
better off making a general denial of the allegations n the OIP. As described below, Bartko's Answer
and his defenses to the OIP are rational outcroppings of the facts asserted therein.

The assertions of fact in Bartko’s Answer must be taken as true in considering the Division’s Motion,
%‘? C.F. R %{‘?m Eyii(a} ﬁ’sé’fﬁ are four %zd&nnaw m%gm}ng ) %:%m Ri_&, (1) ﬁ;puifémms of z%zs;» *;mmsz:&a;
ﬂ}cfﬁ are no 5!15;3(1?&%}021& o xmﬁﬁmzeﬁmﬁ Aff éam& %Sﬂ{‘mﬁ.{i mih zht: i}mmm} s M&ita& h:‘e im z%mwz«‘az;
Bartko adnuts that the Judgment of Conviction attached as Exhibit E to the Motion was entered. But, as
affirmatively alleged in Section 111 of His Answer, “For purposes of this proceeding, Bartko contends that
it 1s necessary and appropriate in the public interest for a determination o be made after a hearing, of the
extent to which SEC Enforcement clandestinely and impermissibly commingled the SECs civil inquiry
with AUSA Wheeler's cniminal prosecution, as his “Trojan Horse.” Before addressing the legal
arguments contained in this brief, the Hearmg Officer considering the Division’s Motion must begin the
analysis of whether there are matenial facts genuinely at issue in this proceeding, by accepting the
following %’a;;mai %qw:imzs z::mﬁa%neé n ﬁw Answer as true:

1
pr m%zémvz, xwifz W hm.?’z mterest in Mzzzims‘i pmw;:uzigmﬁ of persons the SEC had received
investigatory information from. Answer ¢ (ks (m)

2. SEC Enforcement staff from the Atlanta ‘i%ﬁtg% vxa.a}« f}fﬁm meluding Rue and un-named others,
engaged in similar collusive mvestigaiory conduct in varipus criminal prosecutions conducted
not only by Wheeler, but of federal prosecutors from other districts. Answer, §
B2)(d).(D.(g)(h).

3. Bartk

ultimately was found to be conducting a Ponz scheme, ("MBA”). Bartko, acting on behalf
of Ius client, a top salesman for MBA, communicated and met frequently with Rue during the
last half of 2004 through April 2003, Rue and Bartko met on March 14, 2005 at Rue’s
request but did not discuss MBA, rather be made an quzm of Bartko gimzxf Bartko's star-up
private equity fund, the Capstone Fund (“Capstone Fund™). Answer, €B{2)(bL(i)() and (k).
4. Hidden from Bartko by Rue at the March 14, 2005 mﬁﬁng was Rue’s inferest in continuing
to receive information from Bartko concerning the Capstone Fund and (i1} to prosecute
Bartko criminally if false information was provided to the SEC. Answer, ¥8(2)(j) and
Exhubit thereto.
Contimuing 1o cultivate Bartko's role as counsel for his MBA salesman client, and during the
time frame that Ree had already concluded that he would dupe Bartko mito further voluntary
cooperation with 3 view towards a criminal prosecution, Rue and Wheeler proceeded to
unlawfully seek and obtain information and documents used in Bartko's criminal case under
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the guise of “clarifying inguiries” concerning the Capstone Fund. Answer, §B(2)1)-(k).
{him}.

6, Information and documents acquired from Bartko by Rue concerning the Capstone Fund

were obtained as a resulf of affirmative misrepresentations by Rue; they were thereafter

provided to Wheeler and used in Bartko’s criminal case. Answer, $B(2)(k).(m).(q)L{u).

Although Rue and Wheeler were aware of Bartko's remedial actions that mcluded a complete

disassociation from Bartko's MBA chient, a voluntary and transparent return of ail investor

funds held by the Capstone Fund through a federal interpleader action and a closure of the

Capstone Fund, Rue created vet another ruse to extract information from Bartko ~ the

Capstone Partners broker-dealer exam. Answer TB(2){I-{u).

%. Inshort, Rue and others in the SEC Regional Office in Atlanta agreed to gather mformation
and documents from Bartko at the behest and use by Wheeler in the criminal case. They
went so far as to prepare multi-page report authored by the semior SEC examiner which
related, not to the broker-dealer examined. but to the Capstone Fand over which they were

(23 (s3(1).

sod

not examining. Answer, ¢

%

Since all of these alleged facts are true for purposes of the Division’s Motion. summary
disposition allowing the broadest bar possible as sought by the Division 15 truly reprebensible.

I Argument

So this record is clear, the factual assertions contained in the Division’s Motion and brief, which
it believes supports a permanent tndustry bar, were hotly contested at Bartko's criminal case. Motion, Po.
3-8 Bartko testified at length at trial denving any tnvolvement in his former client’s investinent schemes,
The results of Bartko's eniminal case are not in dispute in this proceeding.  Bartko has consistently
maintained his imocence i his crinminal case and continues to do so on appeal. This brief and this
proceeding is not the proper forum for Bartko to expand on his innocence.

Sprinkled throughout the Motion, the Division srgues various reasons why a permanent bar
sanction is necessary. Obviously that is the Division’s position.  Ultimately, afler g fior hearing that
sanction is one of many that could be imposed. However, there ssmply 13 no authonty that g permanent
bar can be imposed on a respondent as a matter of law, Under the Commussion’s own standards
elucidated in Steadman v. SEC, 603 F. 2d 1126 (3™ Cir. 1979}, all five of the determinants of what 15 in
the public interest of an SEC administrative proceeding are factual issues - not legal issues. The
Division's Motion 1s similarly sprinkled with comments and innuendo which have nothing to do with the
Steadman factors, but have everything to do with the effort by the Diviston to escape the in pan delecto
impact of its staff’s own unfawful and unconstitutional activities,

Much as the prosecution did at Bartke’s cruminal trial, the Division is willing to say virtually
anything in order to achieve its aim of securing a permanent bar. But, the comcidence in tactics is not a
mere fluke, As anyvone can see from the presumptively true facts asserfed in Bartko's Answer, the
criminal investigation vindictively pursued by AUSA Wheeler that folded into Bartko's role with the
Caledonian Fund and the Capstone Fund, was fed by Rue and others on the staff of the SEC Regional
Office. At the same time the public interest should be determined in this proceeding, Bartko believes the
tricks, misrepresentations and outright fraudulent nature of the contrived Capstone Partners broker-dealer
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examination nust be weighed as a component of the entire analysis. Afier all, the SEC staif 1s subject to
oversight just like registered personnel such as Bartko. It's only fair and balanced for the public mierest
formula o include not only the regulated but the regulator.

The overriding defect in Bartko's criminal case is the same defect in the Division’s quest for a
permanent bar — govermment misconduct. A complete legal and factual assessment of how SEC staff
misconduct should factor in to the public’s interest in sanctoning Bartko is sorely limited because of
virtually no legal research capabilities at Bartko’s disposal. Moreover, due to Bartke's " transit” status
as identified in the Division’s Opposition to Respondent’s Motion for Stay of Administrative
Proceedings. case materials available to Bartko are also “in transit.”

Nevertheless, most of us know what misconduct is when we see it and surely recognize ot when
we're subjected to 1t. Rue’s misleading tactics in duping Bartko into voluntary cooperation as the “Trojan
Horse” for Wheeler’s prosecution violates constitutional principles the government must adhere to. His
actions were not merely one of omission by failing to disclose to Bartko and his counsel that his SEC
mquiry was a subterfuge for a cominal investigation. Rue made affirmative misrepresentations to
Bartko's counsel with respect 1o the legitimacy of a broker-dealer examumation. Rue also made
affirmative misrepresentations to the effect that what Bartko voluntarily provided to bun would remain
confidential with the Commussion. The Capstone fund’s confidential treatment request stamp, along with
counsel’s specific confidential treatment request conditions 1n each transmuttal letter to Rue, makes it
clear that Bartko's voluntary disclosures were made in reliance on Rue not funneling the materials to any
third- parties: especially third-parties that necessiiated the deception. Bartko attaches to this brief as
Exhibit A a copy of one such tansmittal letter that memorialized the confidentiality conditions.

SEC Enforcement stafl is trained to respect the constitutional Iimitations of “parallel
proceedings.” Rue in particular being veteran staff enforcement lawyer is presumably well aware of the
line between appropriate parallel proceedings and an SEC inguiry that in reality is a de facto criminal
mvestigation. When a SEC civil proceeding gets to the point where it clandestinely impacts
constitutional protections of an unsuspecting criminal target, the non-criminal proceeding must vield,
SEC v, Dresser Indusiries, Inc., 628 F.2d 1368 (D.C. Cir 19803, B was incumbent on Rue and the SEC
examiner staff to ensure that their inquiry of Bartko and the Capstone Fund was not used as a “Trojan
Horse” for a parallel criminal investigation, which in Bartko's case it was. See Hilder, Philip & Creech,
Paul, Texas Medicaid Fraud Control Unit, A Trojan Horse, [ United
States v. Scrushy, 366 F. Supp. 2d 1134 (N.D. Ala. 2003); Sterling Nat. Bank v. A-1 Hotels Intern., Inc..
175 F. supp. 2d 573 (8. DNY. 2001,

Until late 2008, Bartko had no knowledge of any eriminal or civil investigation being conducted
by AUSA Wheeler or Rue. In fact. Bartko again was misled to believe just the opposite by Rue’s many
discussions with Bartko's counsel between April 2005 and August 2005, It was during that time that Rue
was regularly apprised of the wind-down and return of investor funds that was initiated voluntarily
through Bartko's federal interpleader action. Rue af one point even suggested that perhaps the
Commission could in some way assist in a redistribution of investor funds held by the Capstone Fund,
negating any concern by Bartko and his counsel that Rue was acting as a Trojan Horse for federal
prosecutors. As was so aptly found in United States v. Scrushy, supra. “When a target is aware that an
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investigation has targeted him, he can take actions to prevent the providing of mformation m the civil
proceeding that could later be used against bim n a criiminal case. When the target does not know about a
criminal investigation, the danger of prejudice increases.” Such is the situation here with the misconduct
of SEC Enforcement in tandem with AUSA Wheeler's efforts to prosecute Bartko.

Bartko anticipates that the Division may elect 1o simply deny its pnsavory role in Wheeler's
criminal investigation of Bartko, or take the position that Rue’s misconduct 15 rrelevant to the present
proceedings. After all. Bartko lost at trial. He was convicted. Even if there were tmproper, collusive
activities by govermment lawvers that enabled the indictment and conviction of Bartko, the Division will
undoubtedly say “so what.” This approach is shortsighted since what it really would be sayving is if the
government misconduect is clever enough, pernicious enough and avoids detection until the wrget 13
convicted, then the sovernment 1s home free. Bartko submits that is pregisely what ook place prior 1o his
indictment, through trial, through post-trial motions and through sentencing. The Diviston’s Motion,
which seeks relief without a fair hearing. is its most recent atiemipt to leverage off a wrongful conviction.
As explained at the end of this brief, n light of Bartko's suggested disposition of the Motion, the
Division’s blind pursuit of a permanent bar from the industry is nothing more than punitive and
govermment abuse run amok.

It 1s interesting to note, and the Hearing Officer should take official notice pursuant to Rule 323,
that SEC Enforcement staff from the Atlanta Regional Office have a history of engaging in zsim%lzzr
collusive investigations. For example, in Scrushy, supra, at an early stage in the SECs investigation of
Health South, federal prosecutors during a telephone call with the SEC staff, directed the SEC accountant
conducting the SEC’s investigation to ask Scrushy certain questions during his SEC deposition. Id. at
1136-1137. Although Scrushy’s deposition had been scheduled to take place in Atlanta, GA., the federal
prosecutors also requested that the locanon be changed to Birmingham, Ala. So that if Scrushy failed 10
tell the truth, “he would be Iving in our district.™ Id. At 1135-1136. Rue’s skullduggery with Bartko can
hardly be clearer than that which is stated in the exhibit to Bartko's Answer. The Scrushy case is not an
aberration for the SEC Atlanta Regional Office. The same improper, collusive conduct between SEC
in%"ﬂmm}ﬁm lawvers and federal prosecutors was present in United States v, Edwards, 326 F 34 747, 759
N. 36 (117 Cir. 2008), although there , Edwards failed 1o show actual collusion and denial of his
constitutional rights. {See also United States v. Barry C. Maloney, ED.N.C. Case No, 07-CR-117-3-BR.
D.E. 189). The Maloney prosecution included the same participants, 1.e¢. Rue and AUSA Wheeler. The
improper conduct which occurred with respect to Bartko's crininal investigation was not aberrational
The proven fact of prior similar occurrences of misconduct, i some occasions by the same SEC
Enforcement staff and the same federal prosecutor is reprehensible. The manner that the Comnussion and
the Department of Justice have reacted to these abuses surely rises to the level of willful blindness to the
consequences — unfair and wrongful criminal convictions. Bartke's argument made here may admittediy
not be considered as a collateral attack on his conviction, but must be considered in the total mix of
mformation presented to the Hearing Officer in this proceeding. It is always in the public interest to
consider government misconduct that result in the deprivation of one’s freedom, one’s property rights,
and ones” privileges. In this proceeding, the Division seeks to permanently revoke a privilege held by
Bartko under color of government misconduct. None of these factual or legal issues have ever been
litigated in any other proceeding. That is the Division’s goal here as well.




Summary disposition on the Division’s Motion is not appropriate when there are genuine 1ssues
of material fact at issue which are in dispute. The factual issues? A result that is in the public interest
By example, and not an exhaustive analysis, of just a small portion of the misleading conduct of Rue as
he gathered imformation from Bartko on behalf of federal prosecutors, is the nature of Rue's
communications with Bartko, Based on Rue’s testimony af Bantko's trial, the very first conversation
regarding the Capstone Fund the two of them had was in a briel meeting on March 14, 2005, Motion,
Exhibit C, Pg. 66-67. Every communication between Rue and Bartko prior to March 14, 2003 related
solely to Bartko's efforts with Rue to settle the impending SEC enforcement action against Bartko's
client, Hollenbeck. Motion, Exlubit C, Pg 60-69. At least as early as March 1. 2003, Rue was conducting
a de facto criminal investigation for AUSA Wheeler's use. According to Rue’s own tnal testimony, he
received various sales materials on February 24, 2003 from an investigator in the North Carcling
Securities Division. Rue was concerned about these sale materials because they appeared to include
many of the same fraudulent sales materials that Bartko’s client had previously used in his own fraud
schemes. Id Pg 62-63. Asof March 1, 2005 at the latest, Rue’s informal inquiry concerning Bartko's
Capstone Fund morphed into a criminal inquirv. Knowing that Rue was angling to have Bartko
prosecuted criminally and that the SEC has no crninunal suthority, a reasonable conclusion can be drawn
that Rue purposely continued 1o mislead Bartko afier the March 14, 2005 meeting between the two, Al
of Rue’s communtcations and requests made after the March 14, 2003 meeting with Bartko continged
be couched as Rue’s continuing efforts to get his hands around Hollenbeck™s continuing fraudulent
activities ~ not i any way revealing the shift in Rue’s investigatory focus to Bartko for crinnnal
purposes. See Exhibit B attached hereto consisting of Rue's “declared”™ continuing mierest in MBA and
Hollenbeck. Reviewing these communications, one can see that Rue’s deception worked as Bartko
continued to provide mountams of documoents to him that revealed the details of the extent to which
Hollenbeck and hig partner, John Colvin, effectively raised over 330.0 million by Hollenbeck’s frandulemt
sales techniques. Bartko was open and tansparent in his efforts to resolve Hollenbeck's Wells Notice
issues, Rue was not. Bartko was aware that there was a risk of prosecution of his client, Hollenbeck and
that risk was thoroughly discussed with Hollenbeck. Surely, a reasonable inference can be drawn that
between February 24, 2005 and the broker-dealer examination of Capstone Parmer’s in July 2005, Ruoe
was engaged in a de facto cniminal investigation using nominally civil means. Such an inference is not
only reasonable, it was confirmed following Rue’s request that the SEC broker-dealer examination staff
conduct a pre-textual “spot” examination of Bartko's broker-dealer. Seemnfra

Emblematic of the lengths to which some of the SEC staff in the Atlanta Regional Office have
created fiction from whole cloth is the nusleading testimony of SEC broker-dealer examiner David
Meclellan at Bartko's criminal trial. Based primarnily on information “created” by Rue and McLennan,
AUSA Wheeler included in Bartko's superseding indictment a count alleging that Bartko conspired to
make false statements to the SEC and to obstruct SEC proceedings, to wit: the Capstone Partners, LC
broker-dealer exam. Motion, Exhibit A, Pg. 2, 4-5 and 9-10. The prosecutors ultimately dismissed this
aspect of the superseding indictment one business day before trial. Id. Exhubit B. Nevertheless,
Mclellan testufied that Bartko failed to give him access to information associated with the Caledonian
Fund and that Bartko sought to mislead McLellan by telling him that his partaer, Laws, was the managing
member of Caledonian. 1d. Exhibit C. Pg. 73-74. Ultimatelyv, McLellan’s testimony proved to be some
sort of “pavback” to Bartko as McLellan finally admitted later in his testimony that Bartko had given him
evervthing he asked for. In fact. as early as March 24, 2003, Bartko specifically delivered to Rue a




compilation of Caledonian Partners documentation which thoroughly disclosed all information about the
Caledonian Fund. See Exhibit C, Pg. 2 hereto. It is noteworthy that Bartko specifically advised Rue at
that time that he was one of the managing members of Caledonian; and that many of the other documents
relating to the Caledonian Fund reflect the identity of Laws and Bartko as the managing members. How
can it be then that the SECs McLellan testified vruthfully at Bartko™s trial that he denied being one of the
managing members? Motion, Exhibit C. Pe. 73, See also, Exhibit D hereto consisting of Bartko's
transmitial lefters to McLellan dated June 29, 2005, July 1, 2003, July 6, 2005 and August 9, 2005,

Capstone Partners, LC Broker-dealer Exammation

If there was any doubt what the Atlania SEC Enforcement staff was up to, with the clanty of
hindsight. the circumstances giving rise 1o the examination reveal egregious SEC staff nusconduct. Since
we now know what the SEC staff was up to and why before the broker-dealer exam commenced, and
since we know that virtually all of the information and documents obtained by Rue and McLellan
concerning the Caledonian and Capstone Funds were funneled to AUSA Wheeler for use in Bartko’s and
Law’s criminal prosecution, a stong inference arises that again, the broker-dealer exam was actually a de
facto criminal investigation. The facts alleged by Bartko in support of this conclusion are set forth in the
Angwer, Section B (2¥o-{u), Those facts are deemed 1o be true for purposes of the Division's Motion,

The harm associated with the SEC’s deception orchestrated by Rue and McLellan m contriving &
broker-dealer examination as a pretext for a criminal investigation of Bantko is obvions. “Whether a
parallel investigation is legitimate or improper tarss on the determining principle that the prosecution may
use evidence acquired fn g ¢ivil action i 8 subsequent crimingl proceeding unless the defendunt
demonstrates that such use would violate his copstitutional nghis or depart from the proper administration
of criminal justice,” Scrushy, supra at 1138 {citing Unites States v. Teyibo, 877 F. Supp. 846 (S.DNY.
19953 The danger of prejudice to the defendant is much greater where a defendant does not know he is
the target of a criminal investigation.  Such is the case with Bartko and the broker-dealer examination
See also Uinited States v. Kordel, 397 U8, 1 {1970} Bartko didn’t know of Rue's and Melellan's pue
parpose of the exammation becanse Rue bed to Bartko's counsel by telling g counsel that be (Rue) had

nothing to do with the coincidence of the exam. Rue said it was a regular “spot” examination scheduled
by the broker-dealer examnation staff - not mitiated by Rue. Under United States v, Kordel, Id This was

misconduct in its purest sense.

More recently, the propricty of a criminal conviction ansing from information obtained by the
government through the pretext of a legitimate civil iInguiry, was questioned i United States v. Posada-
Carriles, 541 F. 3d 344 (5" Cir. 2008). In Posada-Carriles, a federal district court dismissed an indictment
based on findings that the government engaged in deceptive conduct and outrageous tactics during
naturalization proceedings. The Fifth Circuit uitimately reversed the dismissal, not based upon any novel
mterpretation of Unites States v. Kordel, supra, but because in Posada-Carriles there was no affirmative
nusrepresentations about the nature of the civil inquiry. In that decision, the Filth Circuit relied heavily
on itz earhier decision m United States v, Tweel, 330 F 24 297 {igg?‘ Cir. 1997, In Tweel, improper
government conduct occurred when the IRS initiated a tax andit at the request of the Organized Crime
and Racketeening Section of the Department of Justice as a part of a crimunal investigation. Tweel
appealed his criminal conviction due to the fact that the IRS agent mtentionally nusled him about the



nature of the inquiry, with the appeals court calling the investigation a “sneaky, deliberate deception by
the agent.” See also SEC v. ESM Gov't Sec. Inc., 643 F. 2d 310, 311-12, 317 (3% Cir. 1981}, holding that
government deception is grounds for denving an admimstrative subpoena where an SEC mvestigator
failed to disclosed the existence of an investigation and instead obtained access to the company records
under the guise of obtaining “education” for imsell. Accord, United States v, Blocker, 184 F, 3d 720,
72930 (5" Cir. 19971 United States v. Powell 835 F. 2d 1095, 1099 ( 5% Cir. 1988 ¥, United States v,
Caldwell, 820 F. 2d 1395, 1400 (3" Cir. 1987). All of these cases stand for the same proposition, which
is that government deception and ountrageous conduct by agency representatives, who affinmatively tmck
or deceive targets of a criminal investigation by means of conducting civil proceedings, cross the line.
And so it should be. Constitutional violations of these principles in a criminal prosecution are remedied
by suppression of the evidence prosecutors obtained m the civil proceeding or in ggregious cases, by
dismissal of coiminal charges. Of course, peither of those remedies are available in this proceeding. Even
sa, such improper conduct by Rue, McLellan, and Bartko’s prosecutors is not a wrong without a remedy.

In line of Supreme Court decisions following Brady v. Marviand, supra, Strickler v. Greene, 327
118 263 (1999}, United States v. Bagley, 473 US. 667 (1989} and Giglio v United States, 405 US. 130
{1972}, make it pretty clear that a federal prosecutor becomes “constitutionally responsible”™ for law
enforcement and agency mvestigators that participate in a criminal investigation. Such responsibility 1s
relevant in a cruminal setting, In this proceeding, the deceit and governmental misconduct visited apon
Bartko by the Commission’s own authorized representatives must be considered by the Hearing Officer in
the ultimate detenmination of this case. Any other result will be a whitewash of SEC Enforcement’s
conduct,

A Permanent Bar of Bartko 1z Notin the Public Interest

In the Division’s haste to crucify Bartko where his prosecutors left off, it has either avoided or
missed the entire point of why Bartko opposes this administrative proceeding so vehemently.  Initially,
on August 22, 2011, Bartko’s criminal defense counsel received correspondence and an Offer of
Settlernent in lieu of instituting proceedings. The Offer of Settlement was propounded by Penny L
Morgan, Senior Counsel in the SEC’s Atlanta Regional Office. Bartko reviewed the Offer of Settlement,
made some suggested revisions to the document and returned it with an explanatory letter dated August
18, 2011. Bartko's substantive opposition to the Offer of Settlement is found in Section VI (B} of Exhibit
E autached hereto, which 1s a copy of Barthe's suggested revistons and Ms. Morgan's response directed 1o
Bartko's criminal counsel. This entire proceeding became necessary due to the Division's recaleitrance in
including a reinstatement of Bartko's broker-dealer sgent and investiment adviser registration following
anty reversal or vacatur of hus criminal conviction on appeal. Why would the Division oppose such a
reinstatement — no one knows. Bartko has constantly maintaimed his innocence, believes the jury's
verdict was the product of his prosecutor’s misconduct in violating long standing constitutional
principles, and will contend on appeal that the tnal court’s January 17, 2012 opmon s flawed 0 several
material respects. In the event Bartho's conviction is vacated, as a matter of law he will be imnocent of
the criminal charges in the superseding mdictment. Bartko's spotless disciplinary record as a lawyer and
a registered securities representative will no longer be tarmshed by the government’s chicanery. Why
shouldn’t his hcensing privileges be restored with the Commission?




It would make fare more sense for the Division to seek a suspension on Bartko's registration for a
period not exceeding twelve months. This is permissible under Section 15 (bY6)(A} of the Securities
Exchange Act of 1934 and Section 203 {f) of the Investment Advisor’s Act. Bartko's Fourth Cireunt
appeal was docketed on April 13, 2012, A reasonable estimate of the appeal processing time 1s twelve
months. Rather than pursuing a permanent bar from the industry while Bartko’s appeals are pending, the
public interest would be far better served by a less permanent, less draconian sanction than the Division

seeks

Conclusion and the Division's Failure to Product Documents

Bartko agrees that it serves no useful purpose to rebut the Division’s factual statements in its
motion to the extent those factual findings are noplicitly 2 part of the jury’s verdict or the trial court’s
January 17, 2012 order. Bartko disagrees, however, with those findings and must now simply wait
patiently while the appeal process progresses. For purposes of this administrative proceeding, and for a
determination of what is in the public interest vis-3-vis sanciions, the following is also relevant conduct
by the SEC Enforcement staff’

The Division, like Bartho's prosecutors, cominually and knowingly rely upon false and
misleading statements of Tact that were made by AUSA Wheeler i Bartko's criminal case. 1t is
fair game for the Division fo rely on facts established in his criminal case, but rehiance on false
and misleading statements by AUSA Wheeler just proves Bartko's overall thesis of this brief,
which is the government lawyers involved in misconduct have no mterest in admitting or
correcting 1t. Their only interest is to preserve a conviction at any cost, leverage off that
conviction so that Bartko “can not commit fraud while incarcerated,” all the while claiming it's in
the public interest. Division counsel in this proceeding is obviously unfamiliar with federal
detention facilivies if that is of true concemn,

The Division’s Motion relies on a transeript of Bartko's post-verdict hearing conducted on
November 18, 2011 in his crininal trial. Motion, Exhibit . What the Division’s Motions does
not say is that the factual proffers made by AUSA Wheeler during that bearing were subsequently
admitted by AUSA Bragdon to be false. Response to Defendant’s Motion for New Trial Based
on Discovery of Proffer Agreements, ( D.E. 220, 0.1 and 2). Like Bartko’s federal prosecutors,
the Division’s Motion continually falls back on the wom out theme that Bartko misled judges,
wrote “CYA” letters or made misleading statements in his federal interpleader action used to
return investor funds. Even a cursory look at the federal interpleader complaint misrepresented
by AUSA Wheeler at the above referenced hearing reveals AUSA Wheeler's statements to be
musleading. The same holds true for the Division’s references to the interpleader complaint. See
Exhibit F attached hereto, 9% 5.7.8,13,14.35-38. Bartko, in his 30 vears of legal private practice,
has never before seen such a malignant effort by the government’s legal counsel to hide, distort
and deceive.

Such misconduct is exacerbated by the Division’s refusal to product documents in this proceeding
as required by Ruole 230, The Division knows there are documents and materials in its possession
that would be favorable to Bartko on the question of what is in the public interest in this
proceeding. Brady v. Maryland, supra. Some documents were provided to Bartko's criminal
counsel n response to the issuance of a subpoena in his criminal case. Attached hereto as Exhibn

g



G is a transmittal letter from the Commission’s Office of General Counsel dated March 29, 2012
responding 1o Bartko's subpoena. The first sentence of Exhibit G s false. The documents
produced by Ms. Jacoby with her transmittal letter did not include the “secret” mvestigatory
report authored by David McLellan following his review of the Caledonian and Capstone Fund as
a pretest of the broker-dealer examination. Bartko has no access to thus report, but recalls that its
contents clearly support the factual asserfions contatned in his Answer, 1115 material required 1o
be provided to Bartko under Brady v. Marvland. Its nop-production cannot be deemed to be
harmless error. The fact that the Division excludes any reference to this document implies rather
strongly its materiality in this proceeding.

The Division’s Motion should be denied. The ssue of what is i the public interest in this case
requires a hearing and a presentation of factual matters genuinely in dispute. Aside from the factual
claims and counter-claims of federal prosecutors, the Division, and by Bartko, there is one indisputable
truth relevant to this proceeding. That is that in order to prosecute Bartko, the government hitched s
wagon fo Hollenbeck, an admitied fraudster and hiar. Hollenbeck unquestionably was the architect of a
series of investment fraud schemes beginning as early as 1999 and continuing through April 2005, He
single handedly raised between 525.0 and 530.0 million during that period from approxamately 400
victims. Bartko on the other hand is responsible for the recovery and return back 1o Hollenbeck’s victims
something just shy of $25.0 million. As shown on Exhibit H attached hereto, which was prepared by the
SEC broker-dealer examination staff, $3,340,298 of Capstone Fund ivestments were returned to 23
mnvestors. The gross amount of recovery successfully recovered in the Bull Mountain Coul Mine
receivership was a lintle over 821.6 million. The amount recovered by SEC Enforcement for any of
Hollenbeok™s frauds? Zero.

Dated this 3 day of May, 2012,

Respectiully Submutted,

Gregory Bartko, Respondent
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List of Respondent’s Exhibis

A Transmittal Letter

B Rue Communications

i Muarch 24, 2003 Letter

D MeLellan Transmittal Jetters
E Offer of Settlement

F Interpleader Complaint

G Jacoby letter

H SEC Schedule of Investors
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